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Outline 

• Persons with mental disabilities/distress in encounters with 
law enforcement agencies  
• International human rights requirements - protect and respect the views of the 

person. 
• Rights impacted - liberty, autonomy/choice, dignity, health and access to justice. 
• Importance of exercising legal capacity. 

• Achieving better outcomes
• UN Convention on the Rights of Persons with Disabilities (CRPD) approach and use of 

advance planning (“mental health advance statements”)? 

• Note: actual/suspected commission of criminal offences a separate issue. 
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Paradigm shifts: a new era

“..for 650 million persons around 
the world living with disabilities, 
today promises to be the dawn of a 
new era -- an era in which disabled 
people will no longer have to endure 
the discriminatory practices and 
attitudes that have been permitted 
to prevail for all too long.”

Kofi Annan (UN Secretary-General), press 

release on date of adoption of UNCRPD
(13 December 2006)

“..for 650 million persons around the 
world living with disabilities, today 
promises to be the dawn of a new 
era -- an era in which disabled 
people will no longer have to endure 
the discriminatory practices and 
attitudes that have been permitted 
to prevail for all too long.”

Kofi Annan (UN Secretary-General), press release on 

date of adoption of CRPD (13 December 2006)



CRPD

• The CRPD: a break with the past
• Traditional international human rights not working for persons with physical and mental 

disabilities. 

• CRPD social model to disability: 
• Completely refocuses human rights approaches. 
• It’s all about equality - the exercise and limitation of human rights on an equal basis by 

all:
• Disability/related impairment must not justify a limitation of rights. 
• Proactive support for rights enjoyment by persons with mental disabilities (removing 

obstacles, providing appropriate support).

• State parties and the need for CRPD compliance 
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Art 12 CRPD: right to exercise legal capacity 

• Persons with mental disabilities/distress have the right to exercise legal 
capacity on an equal basis with others 
• The ability to make one’s own decisions and have these respected under the law, be authors 

of our own lives.
• This is fundamental to being able to exercise all one’s rights/having agency. 
• May require support (supported decision-making) to achieve this. 

• CRPD Committee – ‘supported decision-making’ includes ‘advance 
planning’ (General Comment No. 1, para 17). 

• Proactive role of law enforcement agencies
• In ensuring equal and non-discriminatory respect for wishes – will and preferences - of 

persons with mental disabilities with others (CRPD General Comment No 1, para 39 and CRPD General Comment 
No 6, para 55(e)).   
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What we know about mental health advance statements

• Mental health advance statements defined
• (Broadly) Allow individuals to express their psychiatric treatment wishes when they 

are unable to communicate such wishes. 
• May also be referred as, for example, psychiatric advance directives or Ulysses 

contracts.
• Have found expression in legislation and practice in several jurisdictions, e.g. 

Scotland, England and Wales, the United States, India and Canada. 
• Their form and content and their legal weight may differ between jurisdictions.
(Maylea et al, 2018)

• Reflects wider human rights developments
• Emphasising the need to respect and support the autonomy and choices of persons with 

psychosocial disabilities (Weller, 2012). 
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Proven benefits of mental health advance statements in 
clinical crises 

• Evidence that psychiatric advance directives/similar have been 
found to have benefits in clinical crises situations:

• Improve individuals’ experiences of crises (Ruchlewska et al, 2014, 2015).

• Increase the likelihood of medication being taken (Wilder et al, 2010). 

• Reduce coercion (Swanson et al, 2008; Morrissey, 2010). 
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Beyond clinical settings: 
extending the role of mental health advance directives  

• Recovery 
• Evidence that psychiatric advance statements have benefits in terms of assisting recovering 

and improving care, e.g. by providing opportunity for holistic, whole life, experience 
approach to recovery (Deegan, 1996; Bland et al , 2015; Maylea et al, 2018).

• Potential human rights challenges if ignored
(Stavert, 2013;CRPD General Comment No. 1)

• Scope to extend their use beyond clinical settings to crisis 
situation involving law enforcement agencies
– multi-agency approach and human rights (CRPD) based approach? 
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Challenges/considerations 

• Lack of uptake 
• Lack of awareness of existence or scope of advance statements.
• Not wanting to revisit mental distress episodes (note also likely to be considered only after an 

episode of mental distress). 
• Perceived futility of use.

• Legal weight - this also effects where there is uptake!
• Overrides   

• Lack of recording 

(Morriss et al, 2017; Bartlett et al, 2016; Maylea et al, 2018)
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Challenges/considerations 

• Capacity issue
• Mental health advance statements traditionally linked to capacity/incapacity.  

• Art 12 CRPD requires that legal capacity is not linked to decision-making capacity. However, 
no an entirely insurmountable problem. 

• Information sharing/confidentiality
• Privacy issues across agencies - provided individual consent? 

• Won’t cover every situation 
• Complements other support.
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Conclusion 

• Potential exists for mental health advance statements in law 
enforcement involvement situations – better individual outcomes –
autonomy respect and joint agency working. 

• More empirical research as to how and what works but equally legal 
enforceability and institutional ‘buy in’ required.  
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